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AUTHORED BY - DILSHAD CHOUDHARY

Abstract

The deployment of Artificial Intelligence (AI) in state functions challenges constitutional
principles of transparency and due process. This paper comparatively analyzes how the
constitutional architectures of the United States and India address Algorithmic Decision-
Making (ADM) across equality, procedural fairness, and privacy. India’s framework proves
more resilient, leveraging the expansive right to informational autonomy (Article 21,
Puttaswamy 2017) to mandate proactive legislation like the DPDP Act 2023, focusing on non-
arbitrariness (Article 14). In contrast, the US approach is reactive, constrained by high doctrinal
hurdles, such as proving discriminatory intent under the Equal Protection Clause. The study
concludes that Al accountability is a constitutional imperative, requiring legal scrutiny to shift

from the AI’s output to the auditable governance of its system design and data infrastructure.

I. INTRODUCTION

The rapid development of Artificial Intelligence (Al), particularly in areas concerning Machine
Learning (ML) and predictive analytics, has ushered in an era often characterized as the
Algorithmic State. This transition presents a profound challenge to established constitutional
principles that presuppose state power must be transparent, reasoned, and ultimately subject to
human accountability. Modern Al systems are increasingly deployed to interpret vast datasets
and inform critical government decisions, ranging from optimizing taxation administration in
India to guiding predictive policing efforts in the USA.! This functional delegation of
administrative power to non-human reason mandates the immediate application of traditional
constitutional doctrines to ensure that technological efficiency does not erode fundamental

rights.

The fundamental conflict arises from the inherent opacity and complexity of contemporary Al
models. These systems introduce a substantial lack of transparency, complicating traditional

legal mechanisms such as due process and judicial review.> Governments utilizing these tools
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must confront the conceptual difficulty of determining how core constitutional expectations,

such as "reasoned decision-making," can be applied to an automated output.*

This report undertakes a comparative analysis of how two major democratic constitutional
architectures India and the USA are attempting to address this friction. The USA traditionally
approaches Al scrutiny through adversarial testing of established rights, such as the Fourth
Amendment in policing contexts. Conversely, India employs a broader, dignity-centric
fundamental rights regime centered on Articles 14 (Equality) and 21 (Life and Liberty), which
is bolstered by recent proactive governance mandates like the Digital Personal Data Protection

(DPDP) Act 2023.°

The analysis suggests that both the US and Indian constitutional frameworks possess sufficient
foundational doctrines to scrutinize Algorithmic Decision-Making (ADM). However, the
resilience and responsiveness of India's framework are notably enhanced by the judicial
emphasis on informational autonomy derived from Justice K.S. Puttaswamy v. Union of India
(2017) (hereafter, Puttaswamy)’ and subsequent legislative mandates (DPDP Act 2023).° This
approach facilitates proactive systemic intervention. In contrast, the US constitutional
approach remains largely reactive, constrained by stringent doctrinal requirements such as the
restrictive search for discriminatory intent under the Equal Protection Clause and the limited

scope of the Fourth Amendment when applied to abstract data-driven surveillance.?

II. FOUNDATIONAL FRAMEWORKS: CONSTITUTIONAL
ARCHITECTURE AND ADM REVIEW

A. The American Tradition: Rights as Barriers to State Action

The US constitutional system traditionally conceives of rights, as enumerated in the Bill of
Rights, primarily as limitations on government power. This requires an aggrieved party to
demonstrate a specific violation post-facto through adversarial litigation. The application of
constitutional oversight to government Al use, therefore, occurs through challenges leveraging
the Fourth (search and seizure), Fifth, and Fourteenth (due process and equal protection)
Amendments, alongside scrutiny under Administrative Law (specifically the Administrative
Procedure Act).*

A growing area of scholarship focuses on "Machine Rulemaking" the application of the

"Arbitrary and Capricious" standard, a key component of administrative review, to
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algorithmically generated rules and decisions.* The core difficulty lies in establishing that
complex Machine Learning (ML) systems adhere to the requirement for reasoned decision-
making, a standard historically reserved for human administrative action. The academic
understanding of this issue is encapsulated in the observation known as the "Law of
Conservation of Judgment".® This principle asserts that Al does not eliminate the moral,
political, or legal dilemmas inherent in constitutional interpretation and judgment. Instead,
challenging decisions are merely shifted around or transferred to different stages of the
decision-making pipeline, such as data selection, model design, or parameter tuning. This
means that judges and administrators using Al must apply the same moral and political

considerations that traditionally confront human interpreters.®

B. The Indian Paradigm: Fundamental Rights and the Constitutional Imperative
India's constitutional approach, particularly following landmark judicial declarations,
embodies a mandate for proactive constitutional alignment, compelling the state not merely to

refrain from infringing rights, but actively to facilitate and protect them.

The Trinity of Rights (Articles 14, 21):

The principles of equality, non-discrimination, and due process are anchored in the
Constitution’s Articles 14 (Equality before the law and equal protection of the laws) and Article
21 (Protection of Life and Personal Liberty).’ These provisions form the essential foundation
for establishing Al accountability. The judiciary's interpretation of these articles, especially

since 2017, has significantly shaped the governance landscape.

Puttaswamy and Dignity:

The landmark Puttaswamy judgment established the recognition of the right to privacy as a
fundamental right under Article 21. This interpretation encompasses concepts of informational
autonomy and human dignity, establishing them as constitutional imperatives.® This judicial
clarity concerning privacy created a necessity for legislative action to safeguard these newly
recognized rights against digital encroachment. This robust declaration of fundamental rights
under the Constitution subsequently acted as the primary cause for the necessary development
of specific legal regimes.® This judicial clarity has driven the necessity for proactive statutory
overlays like the DPDP Act 2023 ¢ and the proposed Digital India Act 2023-24 °, thereby

preempting many of the post-facto constitutional challenges seen in the US model.
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State-Led Digitalization:

This constitutional pressure operates in the context of the Indian state's ambitious 'Digital India’
initiative, which involves large-scale infrastructural interventions and the channeling of Al for
'data for development'.! This commitment to digitalization, alongside the procurement of large

! means that

facial recognition systems and use of Al in governance areas like taxation
governance structures must be established concurrently to mitigate the significant rights risks
inherent in such widespread state technological adoption.® While the US focuses on reactive
judicial testing, India is actively building safeguards into its regulatory foundation, treating

constitutional alignment as an engineering requirement for its digital transformation.

II1. AT AND THE RIGHT TO EQUALITY AND NON-
DISCRIMINATION

A. The American Approach: Equal Protection and Algorithmic Disparate Impact
The US approach to combating algorithmic discrimination is primarily channeled through the
Equal Protection Clause of the 14th Amendment. However, its effectiveness is severely

constrained by a high doctrinal standard.

The Discriminatory Intent Hurdle:

To mount a successful challenge under the 14th Amendment, the plaintiff must typically
demonstrate that the government action had not only a disparate impact on a protected group
but was also motivated by discriminatory intent. Proving discriminatory intent is functionally
impossible when challenging facially neutral algorithms that operate using complex,
proprietary, and opaque datasets. This formidable legal hurdle severely limits the effectiveness
of the Equal Protection Clause against systemic algorithmic bias that arises from underlying

societal inequalities reflected in training data.’

Statistical Discrimination and Scrutiny:

Academic discourse attempts to reconcile algorithmic risk assessment, which may incorporate
statistically derived factors related to protected characteristics (such as race), with strict
scrutiny.” Some argue that race, when used as an algorithmic input, might be characterized as
a permissible 'plus factor,' analogous to the conscious use of race in affirmative action cases
like Grutter v. Bollinger.” However, this characterization is difficult to sustain because

statistical risk factors are fundamentally different from goal-oriented considerations used to
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achieve diversity in education. The US Equal Protection doctrine thus often fails in the face of
algorithmic opacity because the decision-making process is hidden, making the intent

requirement a significant barrier to redress.

B. The Indian Approach: Article 14 and the Mandate for Non-Arbitrariness
India’s constitutional structure provides a distinct advantage in addressing systemic

unfairness by setting a lower threshold for challenging state action under Article 14.

Non-Arbitrariness as Equality:

Article 14 guarantees equality before the law and equal protection of the laws, which the
Supreme Court has consistently interpreted to mean that state actions must be reasonable, non-
capricious, and based on intelligible criteria.’ The presence of arbitrariness in a state action is
itself considered a violation of equality. This interpretation allows the constitutional challenge

to pivot away from the nearly impossible task of proving discriminatory intent.

Indirect Discrimination:

Due to the broad scope of Article 14, algorithmic bias, even if resulting unintentionally from
opaque systems, can amount to indirect discrimination against the fundamental right to
equality.’ The state is understood to have a positive constitutional obligation to proactively
prevent discriminatory outcomes arising from automated systems. This focus on the rationality
of the outcome, rather than the hidden intent, makes India’s Article 14 inherently more resilient
against the challenges posed by algorithmic opacity than the US Equal Protection framework.
Despite having a superior doctrinal tool, Indian jurisprudence, as of the time of the DPDP Act
2023, has not yet fully developed specific mechanisms to apply rigorous constitutional
scrutiny to ADM systems.” The challenge in India is one of under-utilization of a
powerful constitutional doctrine (Articles 14, 15, and 21) rather than the under-enforcement
faced by the US due to the high burden of proof. The legal accountability for Al remains a core

constitutional imperative requiring comprehensive legal implementation.’

IV. PROCEDURAL FAIRNESS, ACCOUNTABILITY, AND JUDICIAL

REVIEW
A. Algorithmic Due Process in the USA

The US constitutional requirement for procedural due process demands that individuals
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affected by state decisions receive notice, an opportunity to be heard, and the ability to contest
adverse outcomes. In the context of Al this has created a substantial "accountability deficit".?
Algorithms frequently operate outside the robust accountability procedures designed for
human administrative decisions, such as freedom of information laws and adjudicatory due
process protections.® This lack of transparency and oversight has demonstrable negative
consequences, leading to wasteful spending on untested automated systems and attenuated
government supervision.

The key to applying due process in this context involves understanding the implications of the
"Law of Conservation of Judgment".® Since Al shifts discretionary human judgment to the
system design stage (data curation, feature engineering), procedural fairness necessitates that
oversight follows this shift. To satisfy due process, focus must be placed on auditing these
critical human discretion points, thus preventing the transfer of constitutional dilemmas from
the courtroom to the engineering backroom. Furthermore, beyond standard due process
considerations, emerging scholarship investigates how Al interacts with rights such as the First

Amendment (freedom of speech), further complicating the US constitutional landscape.'”

B. Natural Justice and Judicial Review in India
India seeks to integrate automated systems into its existing framework of natural justice and

administrative law, making procedural accountability a constitutional mandate.

Constitutional Due Process:

The inability for citizens to appeal or fully understand the basis of automated decisions is
argued to constitute a denial of due process under Articles 21 and 14, transforming Al
accountability into a constitutional imperative.’> The extension of fundamental administrative
law principles—including the requirements for natural justice, reasoned decision-making,
and judicial review—to automated systems is essential, particularly when systems affect

critical rights such as life, liberty, or entitlements.’

The Shift from Transparency to Auditability:

In both jurisdictions, the technical difficulty of achieving full transparency into complex ML
models has become evident. Consequently, the constitutional requirement for "reasoned
decision-making" 4 is re-interpreted not as demanding a step-by-step technical explanation of
the algorithm, but rather as requiring auditability.> This redefinition demands that authorities

document and justify the legitimacy of input factors, the fidelity of the data (age, granularity),
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and the critical human judgments made throughout the system’s lifecycle to confirm that the

eventual decision was non-arbitrary.

Regulatory Modernization:

This constitutional obligation is driving legislative action. The proposed Digital India Act,
intended to replace the older IT Act, aims to provide a comprehensive and modern legal
framework covering data governance, content moderation, and the responsibilities of large
digital platforms.” Additionally, while the DPDP Act primarily targets private entities through
the designation of "Significant Data Fiduciaries" (SDFs) ¢, the Indian constitutional mandate
implies that the state itself must function as the highest data fiduciary when deploying Al in
governance (e.g., in taxation or law enforcement)!, bound by the stringent principles of non-

discrimination and fairness under Article 21.

V. PRIVACY, SURVEILLANCE, AND STATE POWER
A. The Fourth Amendment and Predictive Policing in the USA

The Fourth Amendment mandates that searches and seizures be supported by probable cause.
This constitutional standard is directly undermined by automated surveillance and predictive
tools that often rely on statistical correlations rather than individualized suspicion.

Predictive policing algorithms analyze massive amounts of data to identify crime hotspots and
influence where officers patrol and who they search.> When the output of these algorithms is
used to establish probable cause for a search, it creates substantial opacity around the
constitutionality of the action. It is difficult to analogize the algorithm's statistical output to
existing judicial justifications for conducting searches.? If utilized with minimal oversight, the
reliance on Al output risks allowing the algorithms to assume "outsized importance,”
effectively superseding the requirement for human reason and constitutional judgment.”

To preserve constitutional protections, increased access to the datasets used by these
algorithms, coupled with specific policies regarding how much trust can be placed in
algorithmic outputs, is necessary.” Constitutional analysis must consider the quality and
reliability of the data, including its age and granularity, and the degree to which algorithmic

factors simply replicate or overly amplify existing police analyses.>

B. Informational Autonomy and Data Governance in India
India leverages its constitutional recognition of the right to privacy and dignity to drive

comprehensive, fundamental rights-based regulatory action, framing data governance as a
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matter of constitutional fulfillment.

DPDP Act as Constitutional Fulfillment:

The DPDP Act 2023 directly addresses the mandate of Puttaswamy by establishing a legal
framework for processing digital personal data that respects individuals’ rights while
acknowledging the need for lawful data processing.® By defining duties for data fiduciaries, the

Act places positive, proactive obligations on data processors to ensure fairness and protection.

Significant Data Fiduciaries:

A key mechanism of the DPDP Act is the government’s ability to identify and designate
Significant Data Fiduciaries (SDFs) based on the volume, sensitivity, and risk associated with
the personal data they process.® This provides a flexible tool for extending heightened
protection and accountability requirements to large-scale Al actors, whether private or state

entities.

Law Enforcement and Surveillance Challenges:

Despite its strong foundation, India faces intrinsic challenges arising from the state's aggressive
rollout of technological infrastructure. For example, the government has used Al in facial
recognition systems and amended the Identification of Criminals Act specifically to reduce
legal hurdles and challenges associated with the use of these systems.! This infrastructural drive
creates an inherent tension with Article 21's guarantee of informational autonomy,
underscoring the necessity for stringent, impartial implementation of the DPDP Act to prevent
widespread and undue surveillance.

The structural difference in approach is clear: the US Fourth Amendment defines a
constitutional barrier against an intrusion (a search), while India's framework, rooted in Article
21 and codified in the DPDP Act, proactively defines the right to informational autonomy and
imposes positive duties on data processors. India has, through judicial fiat, constitutionalized

data governance itself.

VI. COMPARATIVE SYNTHESIS AND PATHWAYS FOR LEGAL
REFORM

A. Divergent Approaches to Constitutional Resilience

The comparative analysis reveals a fundamental divergence in legal methodology for
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addressing the challenges of algorithmic governance. The USA favors ex-post judicial testing
of established constitutional boundaries, whereas India prioritizes ex-ante legislative mandates
rooted in a broad, modern interpretation of fundamental rights.

The US model often falls into an adversarial trap. Its doctrinal rigidity, exemplified by the
intent requirement for Equal Protection or the strict probable cause standards for the Fourth
Amendment, forces the judiciary and legal scholars to resort to difficult and sometimes
artificial analogies such as attempting to characterize algorithmic inputs as a 'plus factor' 7 to
address novel technological harms effectively.

India, conversely, benefits from a dynamic judicial history, where the recognition of
informational autonomy in Puttaswamy provided the constitutional leverage needed for
regulatory agility.’ The development of the DPDP Act ¢ and the proposed Digital India Act °
demonstrates a capacity to rapidly construct comprehensive governance frameworks that seek
to treat constitutional alignment, fairness, and due process as essential engineering and design

requirements, rather than post-hoc legal afterthoughts.

B. Mapping Constitutional Collision Points
The following table synthesizes the comparative findings across the three core constitutional
areas, demonstrating the distinct doctrinal approaches and their resulting limitations or

advantages when confronting Algorithmic Decision-Making.

Comparative Constitutional Responses to Algorithmic Decision-Making:

Constitutional USA USA (Key India India (Key
Principle (Primary | Limitation/Challenge) | (Primary Advantage/Tool)
Doctrine) Doctrine)
Right to 14th Requirement to prove  |Article 14 Focus on indirect
Equality Amendment [Discriminatory Intent;  [(Non- discrimination and
(Equal reliance on difficult Arbitrariness) |[state obligation to
Protection) [statistical analogies ("plus prevent arbitrary
factor').’ outcomes; broader
scope for judicial
intervention.’
Procedural Sth/14th Algorithmic opacity Article 21 Constitutional
Fairness [Amendment [creates an (Dignity/Due [imperative for
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(Due Process) |"accountability-free Process) reasoned decision-
zone"; difficulty making;
applying reasoned extension of Natural
decision standard to ML Justice principles to
outputs.’ automated systems.’
Privacy/Surveill 4th Difficulty in analogizing [Article 21 Proactive statutory
ance [Amendment [Al output to existing (Informational [framework (DPDP
(Probable search justifications; risk |[Autonomy)  |Act) and regulation
Cause) of Al having "outsized of Significant Data
importance" without Fiduciaries (SDFs).6
policies.’
C. Jurisprudential and Policy Recommendations

To effectively govern Al while upholding constitutional integrity, specific reforms are required

in both jurisdictions:

For the USA (Doctrinal Modernization):

The US judiciary must fully integrate the implications of the "Law of Conservation of
Judgment".® This requires constitutional scrutiny to extend beyond the final output of an
algorithm and critically assess the input data including its age, granularity, and source to ensure
compliance with Fourth Amendment and Due Process requirements.? Furthermore, given the
limitations of the current reactive judicial approach, the US Congress should consider targeted
legislative action to establish proactive administrative accountability and auditing standards for

government Al use, mirroring the regulatory foundation provided by India’s DPDP Act.

For India (Enforcement and Auditing):

While India possesses superior constitutional and regulatory tools, the efficacy of its
framework depends on robust implementation. The government must ensure that DPDP
standards are strictly enforced against state entities, particularly those using Al for sensitive
functions such as taxation and law enforcement.! Crucially, the constitutional imperative for
accountability’ must be translated into mandatory, technically auditable standards for all
public-facing algorithms, ensuring that the promise of non-arbitrariness under Article 14 is

realized in practice.
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VII. CONCLUSION

The global shift toward algorithmic governance represents an existential challenge to
constitutionalism. The comparative study of India and the USA demonstrates that while both
nations rely on foundational doctrines, their modes of constitutional adaptation diverge
significantly. The US model is constrained by fitting new technological risks into restrictive
constitutional molds, resulting in slower, reactive adaptation. In contrast, India's framework,
empowered by the expansive judicial recognition of dignity and privacy, has proactively
shaped its regulatory environment.

The enduring lesson of this comparison is that accountability for non-human reason is not
merely a policy choice but a constitutional imperative.’ Al cannot remove the necessity for
human constitutional judgment; it merely shifts where that judgment must be applied—from
the moment of the decision to the moment of the system’s design and deployment.® The
preservation of fundamental rights in the digital age requires political and legal commitment
to mandate transparency, fairness, and auditable accountability not only in the outputs of Al

systems but also in their underlying infrastructure and design principles.
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