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ABOUT US

The International Journal for Legal Research & Analysis (IJLRA) (ISSN: 2582-6433) is a peer-
reviewed, academic, online journal published on a monthly basis. The journal aims to provide
a comprehensive and interactive platform for the publication of original and high-quality legal

research.

IJLRA publishes Short Articles, Long Articles, Research Papers, Case Comments, Book
Reviews, Essays, and interdisciplinary studies in the field of law and allied disciplines. The
journal seeks to promote critical analysis and informed discourse on contemporary legal, social,

and policy issues.

The primary objective of IJLRA is to enhance academic engagement and scholarly dialogue
among law students, researchers, academicians, legal professionals, and members of the Bar
and Bench. The journal endeavours to establish itself as a credible and widely cited academic
publication through the publication of original, well-researched, and analytically sound

contributions.

IJLRA welcomes submissions from all branches of law, provided the work is original,
unpublished, and submitted in accordance with the prescribed submission guidelines. All
manuscripts are subject to a rigorous peer-review process to ensure academic quality,

originality, and relevance.
Through its publications, the International Journal for Legal Research & Analysis aspires to

contribute meaningfully to legal scholarship and the development of law as an instrument of

justice and social progress.

Page | 699


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 3 | June 2026 ISSN: 2582-6433

PUBLICATION ETHICS, COPYRIGHT & AUTHOR
RESPONSIBILITY STATEMENT

The International Journal for Legal Research and Analysis (IJLRA) is committed to upholding
the highest standards of publication ethics and academic integrity. All manuscripts submitted
to the journal must be original, unpublished, and free from plagiarism, data fabrication,
falsification, or any form of unethical research or publication practice. Authors are solely
responsible for the accuracy, originality, legality, and ethical compliance of their work and
must ensure that all sources are properly cited and that necessary permissions for any third-
party copyrighted material have been duly obtained prior to submission. Copyright in all
published articles vests with IJLRA, unless otherwise expressly stated, and authors grant the
journal the irrevocable right to publish, reproduce, distribute, and archive their work in print
and electronic formats. The views and opinions expressed in the articles are those of the authors
alone and do not reflect the views of the Editors, Editorial Board, Reviewers, or Publisher.
IJLRA shall not be liable for any loss, damage, claim, or legal consequence arising from the
use, reliance upon, or interpretation of the content published. By submitting a manuscript, the
author(s) agree to fully indemnify and hold harmless the journal, its Editor-in-Chief, Editors,
Editorial Board, Reviewers, Advisors, Publisher, and Management against any claims,
liabilities, or legal proceedings arising out of plagiarism, copyright infringement, defamation,
breach of confidentiality, or violation of third-party rights. The journal reserves the absolute
right to reject, withdraw, retract, or remove any manuscript or published article in case of

ethical or legal violations, without incurring any liability.

Page | 700


http://www.ijlra.com/

www.ijlra.com
Volume 3 Issue 3 | June 2026 ISSN: 2582-6433

THE DOCTRINE OF RES NULLIUS IN
INTELLECTUAL PROPERTY

AUTHORED BY - OWAIZ AHMED KHAN SHIRANI
St Joseph's College of Law.

ABSTRACT

Res nullius is one of the oldest principles of property law. Its origins lie in Roman law, and its
effects are felt in common law and public international law alike. Res nullius is Latin for “a
thing belonging to no one”, and refers to a property which is not owned by anyone, and thus
capable of being acquired by anyone first taking possession. While this appears to be a
straightforward concept, the legal consequences of res nullius can be quite wide-ranging. In
addition to wild animals, res nullius includes abandoned property, lost and found property, and
in public international law, territory which belongs to no one. In the past, the principle of res
nullius has also been abused, most notably by colonialists invoking the doctrine of terra nullius.
Res nullius has a Roman law origin. It means “things belonging to no one”. In Roman law any
property which has not yet become the subject of rights of any person was res nullius. Property
classified as res nullius was free to any person to acquire by taking possession of it. In Roman
law the acquisition of ownership by res nullius was called occupatio. Under occupatio
ownership was acquired by the first person to take possession of the property. The idea behind
occupatio was that if the property was without an owner, the first person taking possession of
it would become the owner. According to the Transfer of Property Act, Res nullius is not
directly dealt with. Rather, it deals with creation of ownership. A res nullius is the stage where
ownership is yet to be created, and once that is accomplished the property is then dealt with
under the Act. Thus res nullius is dealt with indirectly in the Transfer of Property Act. Res
nullius is a legal theory in that a res nullius is considered a property that does not belong to

anyone, and the first person to take possession becomes the owner of such a property.

RESEARCH QUESTIONS:

(1) In what ways can ownership acquired through res nullius be legally recognized before

it becomes transferable under the Transfer of Property Act, 18827
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(2) How do Indian courts interpret and apply the concept of res nullius in cases involving
ownership and subsequent transfer under the Transfer of Property Act, 18827

(3) To what extent is the doctrine of res nullius relevant in modern Indian property law,
particularly in relation to the principles governing transfer under the Transfer of

Property Act, 18827

SCOPE OF RESEARCH

In this thesis, I study how res nullius fits into the Transfer of Property Act, 1882. The Act states
that property can only be transferred by a lawfully owner and since res nullius means that
property without any owner so it does not really fit the definition in the Transfer of Property
Act 1882 which governs the transfer of property among living people. Thus we will be
exploring the connection between res nullius and the transfer of property as it may appear that
no property can be transferred since res nullius is a property without owner. I will also show
that a transfer of property does happen under res nullius after ownership by a valid title has
been established. We will show thus that res nullius represents a preliminary stage of ownership
rather than a form of transfer itself. The study will look at how res nullius acquired ownership
can be lawfully recognized as ownership so as to allow the property to fall within the provisions
of transfer of property act 1882. In so doing we will have to look at what legal principles govern
res nullius acquired title or ownership other than the Transfer of Property Act, 1882. We shall
also be looking at what provisions of the law and principles restrict what type of property can
acquire ownership under res nullius as well as public policy and restrictions of res nullius
acquired title/ownership. We will also look at the res nullius in terms of ownership of what
type of property in which it is not possible to acquire ownership since it will be excluded from
private ownership by the law e.g. res nullius in terms of ownership of natural resources may
not be acquired since they cannot be transferred into private ownership but may be controlled
by the state as a part of public trust even if res nullius is applicable in them. The above shall
enable us to show how res nullius in terms of acquisition of ownership is not arbitrary and that
ownership has to be recognized and established before it can transfer. Res Nullius has been
cited in many case laws such as: John D'souza vs Edward Ani: The decision of the Supreme
Court was predicated on the fiduciary nature of the advocate's duty to his client. D'Souza's
failure to return the will without good cause constituted a breach of that fiduciary obligation.
The Court carefully reviewed the facts and circumstances to determine if the advocate was
legally permitted to withhold the document. This evidence comprised the lack of any plausible

reason for D'Souza's failure to return the will and the contradictory statements he made
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concerning the delivery of the will. In addition the principle of 'res nullius' was put into
consideration. D'Souza was of the view that the will was mere waste paper after its revocation.
This was however rejected by the Court, since there was no doubt that an advocate had a duty
to return the will whether he perceived it as valuable or not. Some relevant provisions of the
Transfer of Property Act, 1882, Sections 5, 6, 7, 8, 54, 58, are by way of analogy to appreciate
that res nullius, at the core, is a concept of property transfer and ownership. While section 5
provides "transfer of property" as an act between living persons, section 6 deals with the
properties transferable and section 7 deals with persons competent to transfer property, and
section 8 deals with transfer of ownership, section 54 and section 58 deal with sale and
mortgage of property respectively. All the provisions cited above are by implication dealing
with pre-owned property. It is therefore evident that res nullius, where things begin as
ownerless and may later become property, contrasts with this framework. It becomes
particularly relevant in intellectual property law, where ideas and expressions may initially
arise without clear ownership yet are later granted proprietary protection by legal recognition.
The research further evaluates the application of res nullius in contemporary Indian property
law vis a vis the principles enunciated in the Transfer of Property Act, 1882. It will review
judicial precedents to examine how courts interpret the transition from res nullius status to
recognized ownership. The thesis will point out that although res nullius has minimal practical
application in current jurisprudence, it retains theoretical importance for tracing the genesis of
specific property rights. The study ends by assessing the contemporary utility of the doctrine
in an era where legislative frameworks are more inclined to prioritize regulation, public
welfare, and environmental conservation. In short, the project comprehensively addresses the

relationship between res nullius doctrine and the current Indian legal landscape regarding

property and its transfer.

METHODOLOGY

This study follows a doctrinal legal research methodology to analyse the concept of res nullius
in relation to the Transfer of Property Act, 1882. The doctrinal method is appropriate as the
research is based on the interpretation of existing legal rules, principles, and judicial decisions
rather than empirical data. The primary focus is on understanding how Indian property law
deals with ownerless property and how ownership is subsequently created and transferred

under statutory provisions.
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The research is based on secondary sources of law, including statutory provisions, textbooks,
legal commentaries, articles, and judicial pronouncements. Special emphasis is placed on the
provisions of the Transfer of Property Act, 1882 to understand the requirements of a valid
transfer, especially the existence of a competent transferor. Case laws from Indian courts are
analysed to examine how the judiciary has interpreted concepts related to possession,

ownership, and acquisition of property initially considered ownerless.

Conclusion
In conclusion, the doctrine of res nullius still has importance in understanding how ownership
begins in Indian property law, even though it is not commonly used in practice today. The
research shows that simply finding or possessing ownerless property does not automatically
make a person the legal owner. Ownership is recognized only when the law accepts the

possession as lawful and supported by intention, legal rights, and public interest considerations.

The study also explains that the Transfer of Property Act, 1882 mainly works on the assumption
that property already has an owner before it can be transferred. Provisions such as Sections 5,
6, 7, and 8 make it clear that only a person with a valid ownership interest can legally transfer
property to another person. This shows that Indian law gives importance to legally recognized

ownership rather than mere possession of property.

The research further finds that courts carefully examine claims relating to ownerless property
and do not allow ownership to arise in a random or unfair manner. Public policy, environmental
protection, and the public trust doctrine also limit private ownership over certain resources like
forests, rivers, minerals, and other natural resources, even if they appear ownerless. These

resources are often protected and controlled by the State for the benefit of society.

Therefore, the study concludes that res nullius is still useful as a legal concept for explaining
the origin of some property rights, but its application in modern law is limited and controlled
by statutes, judicial decisions, and public interest. Ownership in Indian law is not created
automatically through possession alone; it becomes valid only after legal recognition and

compliance with established legal principles.
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