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“THE ROLE OF JUDICIARY IN THE TRIAL AND
SENTENCING OF ORGANISED CRIME: CHALLENGES
AND EVOLVING STANDARDS”

AUTHORED BY - SHAMILI A

I. Abstract

Organised crime constitutes one of the most significant challenges confronting contemporary
criminal justice systems worldwide. The expansion of criminal syndicates involved in activities
such as drug trafficking, human trafficking, money laundering, cybercrime, extortion, terrorism
financing, and transnational smuggling has increasingly threatened public security, economic
stability, and the rule of law. These criminal networks operate through highly structured and
sophisticated mechanisms that often transcend national boundaries, employ violence and
intimidation, exploit technological advancements, infiltrate legitimate institutions, and

undermine democratic governance through corruption and unlawful influence.

In combating organised crime, the judiciary occupies a central position within the criminal
justice framework. Courts are entrusted not only with adjudicating complex criminal
prosecutions but also with ensuring that the administration of justice remains consistent with
constitutional guarantees, human rights principles, and the rule of law. The judicial process in
organised crime cases presents unique and multifaceted challenges. These include witness
intimidation and retaliation, difficulties in securing reliable evidence, the use of encrypted
communication technologies by criminal groups, cross-border jurisdictional issues, prolonged
investigations, and the need to balance effective law enforcement with the protection of

individual liberties and procedural safeguards.

The increasing sophistication of organised criminal enterprises has prompted significant
developments in judicial approaches to trial management, evidentiary assessment, witness

protection mechanisms, and sentencing practices.

This article critically examines the evolving role of the judiciary in the trial and sentencing of

organised crime offenders. It analyses the procedural, evidentiary, and constitutional
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challenges faced by courts, evaluates contemporary judicial responses to organised criminal
activity, and explores emerging sentencing standards adopted in various jurisdictions. The
article further assesses the effectiveness of existing legal frameworks and proposes measures
to strengthen judicial capacity while preserving the fundamental principles of justice and due

Process.

Through a doctrinal and comparative analysis, the study highlights the judiciary's indispensable
role in maintaining the delicate balance between public security and the protection of individual

rights in the fight against organised crime.

Keywords: Organised Crime, Judiciary, Criminal Justice System, Criminal Networks,
Sentencing Standards, Due Process, Witness Protection, Judicial Independence, Rule of Law,

Transnational Crime.

II. Introduction

.Organised crime is one of the most serious challenges to modern criminal justice systems and
democratic governance. Unlike ordinary crime, it involves structured groups that engage in
continuous illegal activities for financial gain through violence, intimidation, corruption, and
secrecy. With globalisation and technological advancements, organised criminal networks now
operate across borders, engaging in offences such as drug trafficking, human trafficking,

cybercrime, money laundering, arms smuggling, and terrorism financing.’

The transnational nature of organised crime creates significant challenges for law enforcement
and legal institutions. Criminal groups exploit differences in legal systems, weak regulations,
encrypted communications, cryptocurrencies, and complex financial structures to evade

detection and prosecution.?

In response, governments have enacted specialised laws and strengthened international
cooperation through instruments such as the United Nations Convention against Transnational
Organized Crime (UNTOC).?> Within this framework, the judiciary plays a crucial role in
combating organised crime while upholding the rule of law. Courts must ensure fair trials,

protect fundamental rights.

maintain public confidence while addressing complex issues such as conspiracy, electronic
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evidence, witness protection, surveillance, asset forfeiture, and international cooperation.*

Organised crime trials often involve witness intimidation, corruption, multiple accused
persons, and extensive evidence, requiring specialised judicial expertise and procedural

safeguards.®

As organised crime has evolved, judicial standards for trials and sentencing have become more
stringent. Courts increasingly recognise the serious social and economic harm caused by
organised criminal enterprises while emphasising that anti-organised crime measures must
remain consistent with constitutional protections and due process guarantees.® Thus, the
judiciary serves as a vital institution in balancing public security with individual rights and

reinforcing the rule of law.

III. The Nature and Scope of Organised Crime

A. Definition and Legal Framework

The concept of organised crime has evolved significantly in recent decades. In India, the
Bharatiya Nyaya Sanhita (BNS), 2023, introduced the first statutory definition of organised
crime under Section 111, which defines it as any continuing unlawful activity including
kidnapping, robbery, vehicle theft, extortion, land grabbing, contract killing, economic offence,
cyber-crimes, trafficking of persons, drugs, weapons or illicit goods or services, human
trafficking for prostitution or ransom, by any person or a group of persons acting in concert,
singly or jointly, either as a member of an organized crime syndicate or on behalf of such
syndicate, by use of violence, threat of violence, intimidation, coercion, or by any other
unlawful means to obtain direct or indirect material benefit including a financial benefit.”

For an activity to qualify as organised crime, five elements must be present: (1) commission of
enlisted offences; (2) involvement of an organised crime syndicate; (3) the activity must be
"continuing unlawful"; (4) use of violence, intimidation, or coercion; and (5) derivation of

direct or indirect material benefit.?

B. Transnational Dimensions

Organised crime increasingly operates across national boundaries, exploiting differences in
legal systems, enforcement capacity, and jurisdictions.” Transnational criminal organisations
such as the Sinaloa and Jalisco cartels demonstrate how criminal networks leverage global

instability and technological advancements to expand their operations.'® This transnational
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character complicates prosecution, as it requires international cooperation, evidence sharing,

and coordination among multiple judicial systems.'!

IV. The Judiciary's Critical Role

A. Ensuring Effective Prosecution

The judiciary serves as the final gatekeeper in the criminal justice process, determining whether
evidence meets the threshold for conviction and whether procedural safeguards have been
respected.'?

Judges must navigate complex evidentiary issues, including the admissibility of intercepted

communications, financial records, [i]and testimony from protected witnesses.' '#

B. Safeguarding Constitutional Rights and Due Process

The Basic Principles on the Independence of the Judiciary, adopted by the Seventh United
Nations Congress on the Prevention of Crime and the Treatment of Offenders in 1985, establish
that the independence of the judiciary shall be guaranteed by the State and enshrined in the
Constitution or the law of the country.' It is the duty of all governmental and other institutions
to respect and observe the independence of the judiciary.'®

Furthermore, Principle 2 mandates that the judiciary shall decide matters before them
impartially, on the basis of facts and in accordance with the law, without any restrictions,
improper influences, inducements, pressures, threats or interferences, direct or indirect, from
any quarter or for any reason. These principles are particularly critical in organised crime cases,
where political pressure, public outrage, and national security concerns may tempt the
executive to undermine judicial independence. The Fifth Amendment's Due Process Clause in
the United States, for example, protects criminal defendants against practices that violate

"fundamental fairness," even if they do not violate specific guarantees of the Bill of Rights.

V. The Judicial Role in Organised Crime Trials
A. Ensuring Fair Trial Rights

The judiciary plays a crucial role in organised crime prosecutions by ensuring that efforts to
punish serious offences such as violence, corruption, drug trafficking, extortion, and money
laundering do not compromise constitutional rights. Courts must guarantee a fair and impartial
trial for every accused person, regardless of the seriousness of the allegations.'”

The right to a fair trial includes key safeguards such as the presumption of innocence, access
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to legal representation, protection against arbitrary detention, and the opportunity to challenge
prosecution evidence.'® Courts must balance public security with individual rights, ensuring
that organised crime prosecutions comply with constitutional and legal standards.'” By
upholding these safeguards, the judiciary strengthens the legitimacy of convictions and public

confidence in the justice system.?

B. Scrutiny of Evidence

Investigations often involve electronic surveillance, intercepted communications, financial
records, forensic accounting reports, digital data recovered from electronic devices, undercover
operations, and testimony provided by accomplices or confidential informants.?! The
admissibility and reliability of such evidence require rigorous judicial examination. Courts
must determine whether investigative methods complied with statutory requirements and
constitutional limitations, particularly where privacy interests or procedural rights are
implicated.?

Evidence obtained through illegal searches, unauthorized surveillance, coercive questioning,
or other due process violations can jeopardize the fairness of a trial and weaken the integrity of
the justice system.? Judges must also carefully assess testimony from cooperating offenders, as
it may be influenced by plea bargains, immunity, or expectations of reduced punishment.
Although such evidence can assist in organised crime cases, it should be supported by
independent corroboration to minimize the risk of wrongful convictions.* Therefore, rigorous
scrutiny of evidence is essential to ensure that convictions rest on reliable and lawfully obtained

proof.

C. Protection of Witnesses

Witness intimidation poses a serious obstacle to the prosecution of organised crime, as criminal
groups may use threats, coercion, or violence to discourage individuals from providing
evidence.?”® To ensure witness safety and encourage cooperation, courts may permit measures
such as anonymous testimony, video-link appearances, closed hearings in exceptional cases,
and witness protection programs.?¢

At the same time, judges must carefully balance witness security with the accused’s right to
challenge evidence and present a defence.?’” This balance is essential for maintaining both

effective prosecutions and the fairness of criminal proceedings
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D. Managing Complex Proceedings

Organised crime prosecutions frequently involve multiple defendants, extensive documentary
evidence, sophisticated financial transactions, and investigations extending across several
jurisdictions.

Organised crime cases are often complex and resource-intensive, involving multiple
defendants, extensive evidence, and lengthy proceedings.?® Judges play a vital role in managing
these trials by coordinating charges, establishing procedural timelines, overseeing disclosure
requirements, and resolving evidentiary disputes.? Effective case management helps prevent
unnecessary delays and ensures that proceedings remain efficient.

At the same time, courts must safeguard the rights of all parties and ensure that efficiency does
not come at the expense of fairness. Through active and impartial supervision, the judiciary

enhances both the effectiveness and legitimacy of organised crime prosecutions.*°

VI. Unique Challenges in the Trial of Organised Crime Offenders

A. Witness Intimidation and Protection

Witness intimidation remains one of the most formidable obstacles in the successful
prosecution of organised crime. Criminal organisations frequently rely on threats, violence,
coercion, and economic pressure to discourage witnesses from cooperating with law
enforcement agencies or providing truthful testimony before courts.®® Recognising these
dangers, several jurisdictions have developed witness protection mechanisms designed to
safeguard individuals who assist criminal investigations. In India, the Witness Protection
Scheme, 2018, was approved by the Supreme Court and continues to operate as an important
framework for protecting vulnerable witnesses.*

Although witness protection measures are essential, their implementation often faces
challenges such as limited resources, administrative difficulties, and the need for long-term
security. Courts must therefore balance the protection of witnesses with the accused’s right to
a fair trial. Protective measures should safeguard witnesses from intimidation while ensuring

that procedural fairness and the opportunity to challenge evidence are preserved.

B. Evidentiary Complexities
Organised crime prosecutions frequently involve complex evidentiary issues that distinguish
them from conventional criminal proceedings. Criminal networks often operate through

sophisticated hierarchies, shell entities, intermediaries, and covert communication systems
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designed to conceal the involvement of senior members in unlawful activities. As a result,
direct evidence linking organisational leaders to specific criminal acts is often unavailable.

To establish criminal liability, prosecutors increasingly rely upon electronic surveillance,
financial records, forensic accounting, digital evidence, and expert testimony. The evaluation
of such evidence requires courts to engage with highly technical materials while ensuring

compliance with established rules of admissibility and reliability.*?

C. Transnational Criminal Operations

Modern organised crime often operates across national borders, involving activities such as
drug trafficking, money laundering, cybercrime, and human trafficking.**

As a result, investigations frequently depend on evidence and cooperation from foreign
jurisdictions. International mechanisms such as mutual legal assistance treaties (MLATSs) and
extradition agreements facilitate this cooperation, but their effectiveness can be limited by

procedural delays, differing legal standards, and jurisdictional challenges.*

D. Balancing National Security and Individual Liberties

Organised crime occasionally intersects with broader national security concerns, particularly
where criminal groups maintain links with terrorist organisations, insurgent movements, or
activities that threaten public order and state stability.*® In response, governments may adopt
enhanced investigative powers, preventive detention measures, and specialised prosecutorial
procedures intended to address heightened security risks.

The judiciary plays a critical role in supervising the exercise of such powers. Courts must
ensure that measures adopted in the name of security remain consistent with constitutional
guarantees, human rights obligations, and principles of due process. While effective law
enforcement is essential to combating organised crime, judicial oversight is necessary to

prevent excessive restrictions on personal liberty and to safeguard the rule of law.*’

VII. Emerging Sentencing Standards
A. Principles of Sentencing
Common principles relied upon in making sentencing decisions include proportionality,
deterrence, rehabilitation, incapacitation, and reparation. These principles express the purpose
and objectives of criminal sentencing. The deterrence aims to prevent crime through the
example of offenders being punished, including general deterrence (general population) and

specific deterrence (particular offender).®
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Rehabilitation views criminal behaviour as the product of shortcomings that can be overcome
to prevent future crimes.*® Incapacitation prevents future crime by physically restraining the
offender, primarily through incarceration.*

The principle of proportionality is explicitly recognised in Article 11 of the UN Convention
against Transnational Organised Crime, which mandates that offences be "liable to sanctions

that take into account the gravity of that offence.”’

B. Sentencing Enhancements and Minimum Sentences

Many jurisdictions have established special sentencing options for organised crime cases due
to the ongoing and serious nature of these crimes. Minimum sentences are often gauged
according to the weight or value of contraband (e.g., drugs trafficked) to ensure that high-
volume traffickers do not escape serious penalties.*!

Enhanced punishments account for the systematic nature of organised crime. Many
jurisdictions provide increased sentences for repeat offenders, including "three strikes" laws
that punish habitual criminals severely upon their third conviction, sometimes permitting
enhanced sentences up to life imprisonment.*

Some jurisdictions have special punishment provisions reserved for organised crime cases,
including longer sentences, larger fines, and asset confiscation or forfeiture. Offenders in
organised crime cases are thus subject to both minimum sentences and sentence enhancements

due to the seriousness of organised crime activity.**

C. Confiscation of Criminal Assets

The Organised Crime Convention, in Article 14, encourages countries to use confiscated assets
to give compensation to victims of crime.** Confiscation serves multiple purposes: it deprives
criminal organisations of their financial resources, deters future criminal activity, and provides

restitution to victims.

VIII. Constitutional Concerns and Legal Challenges
A. Double Jeopardy and Retrospective Application
Section 111 of the Bharatiya Nyaya Sanhita raises concerns about the legal principle of double
jeopardy. The section allows authorities a ten-year window to file charge-sheets for continuing
unlawful activities, potentially leading to multiple prosecutions under different statutes for the
same conduct, conflicting with Article 20(2) of the Indian Constitution, which protects against

double jeopardy (nemo debet bis vexari).*®
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B. Judicial Review and Constitutional Safeguards

The landmark case of Kedar Nath Singh v. State of Bihar emphasised the importance of clear
legal standards to avoid arbitrary enforcement.*® Legal practitioners may challenge broad
organised crime provisions by arguing that they violate the principle of "nullum crimen, nulla
poena sine lege" (no crime, no punishment without law), which prohibits retroactive

criminalization.*’

IX. Indian Perspective
India has established a strong legal framework to combat organised crime through various
statutes. The Maharashtra Control of Organised Crime Act, 1999 (MCOCA) was one of
the earliest laws specifically targeting organised criminal syndicates by providing enhanced

investigative powers and stricter penalties.*®

At the national level, laws such as the Unlawful Activities (Prevention) Act, 1967 (UAPA)
and the Prevention of Money Laundering Act, 2002 (PMLA) address terrorism, unlawful

associations, and the laundering of criminal proceeds, strengthening the ability of enforcement agencies

to tackle complex criminal networks.*

A major reform came with the Bharatiya Nyaya Sanhita, 2023 (BNS), which introduced a
nationwide definition of organised crime under Section 111 and prescribed penalties for related
offences. The Bharatiya Nagarik Suraksha Sanhita, 2023 (BNSS) further modernised
criminal procedures and investigative processes.* The judiciary plays a crucial role in ensuring
that anti-organised crime measures comply with constitutional principles. Courts have
repeatedly stressed that effective enforcement must be balanced with the protection of
individual rights and procedural safeguards.®® Through judicial review, Indian courts continue
to prevent misuse of special criminal laws while maintaining a balance between public security,

the rule of law, and fundamental rights.>>

X. Conclusion
The judiciary plays a central role in ensuring an effective response to organised crime while
preserving the fundamental principles of justice. As organised criminal groups become more
sophisticated and technologically advanced, courts are increasingly required to address
complex evidentiary issues, protect vulnerable witnesses, and oversee lengthy and multifaceted

prosecutions. These challenges demand judicial independence, expertise, and careful
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adherence to due process.

In the sentencing phase, courts seek not only to punish offenders but also to deter future
criminal activity and disrupt the economic foundations of organised crime through measures
such as enhanced penalties and asset confiscation. However, the objective of combating

organised crime cannot override constitutional guarantees and human rights protections.

The continued evolution of organised crime necessitates corresponding developments in
judicial practices and legal standards. A criminal justice system that effectively balances
rigorous enforcement with fairness, accountability, and respect for the rule of law remains

essential for protecting society and maintaining public confidence in democratic institutions.
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